ORDER SHEET
WEST BENGAL HOUSING INDUSTRY REGULATORY AUTHORITY

Complaint No. COM-000192

Partha Sarathl Dulla ......ccmmemmammme: Complainant

AND

Swanhousing & Infra Py Ltd. ... .. Respondent
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Complainant 1s present alongwith his Advocate Shri Devajvoti Barman and

mmt. Sanmjukta Basu Mallick in the online heanng filing hazira and vakalainama |

through email.

Ld, Advecate Smi. Binota Roy representing the Respondent, s also present in
the cnline hearing filing hazira through cmail.

Heard bath the parties at length.

The Respondent promoter preferred an appeal before the Hon’ble Housing
Industry Appellale Tribunal (hereinafter referred 1o as “WBHIAT"), assailing the
order dated 29.01.2021, passed by this Authority, The appeal was admitted as
HIAT-MISC. APPEAL-032021, with the cause-title - ‘Swanhousing and [hfea
Privale Timited — ¥ - Shid Partha Sarathi Dutta”

After hearing both the parties, the Hon’ble 1ribunal is plessed to allow the

appeal in part as stated in Para 21 of the order of the Hon™Ble Tribunal dated
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19/02/2021 in the appeal mentioned above and pleased to set aside the order |
dated 25.01,2021 of this Awthority regarding allowing the amendment for

inclusion of the relief of compensation for delay and further requested this |
Authority to expedite the pending hearing on other poants as ndicated i the
impupned ovder dated 29/01/2021 of this Authority bearing into mind only the

relicfis) for adjudication. of course together with the point o maintainability, if

it is preased. The Hon'ble Tribunal also stated that ,-~By this however, wie are not
coming on the way of the leamed authomty wha are at hberly o adjudicals on the
poinl of deviation hetween the proposed dralt deed of conveyance and the
agreement of sale (executive by the parties), and to set it at right upon hearing

both sides™,

A3 per the order of the WBHIAT mentioned above, the Respondent subimitted
on 24022021 belore this Authorily an application on notaricsed  affidavit .
challenping maintainabilitv of the complaint petition bearing Complaint No.
DOD1D2, after serving o copy 1o the Complaimank

Let the application on affidavit challenping maimtainability, submitted befores
thizs Authority, on 24022021, be taken on record.

The Bespondent submilied in Para-3 of the affidavit,’-*that pursuane to the
order passed by the Learned Authority and by the mutual consent by the parties
delivery of physical posseesion of the flat being flat no, — 6304 on the 3™ floor of

the building in Block — & in the projeet name “SwanGreen™ being developed by

the respondent was complated on 24012020, While taking passcssion, the
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| complainant signed possession letier dated 24012020 containing a declaration
wherein he confirmed to have received peacefil and vacant passion of his
property and turther declared that he hus no claim whatsoever, against the

Respondent promoter.™,

At para-f ol the maintainabilice application, the Fespondent submtted thal

the very maintainability of the original complaint petition needed 10 be decided in

view of the Complaoinant sighing without protest the possession letler duted
24.01.2020, wherein he inexpliciily and unambizuonsly declared that he has no

clmm whatsoever against the Respondent promaler,

Adfter hearing bath the parties, on the point of maintainability, the Autherity is of

the cunsidesed view that this matter iz very much muainlnuble belore this fram

an the following grounds:-
1} As a basic rule of adjudication as provided in Civil Procedure Code, 1908,
the ground of maintainability must be taken hy the respondent just atter the
admission bearing. In this matwer, on the date of first hearng of this matter

and also on 16.01.2020 and also on the secand date of hearing ie. on

24.02,2020 and alao an the 3% date of hearing that iz on 11.01.2021, the |

Respondent did not agitate the point of maintanability ol this inslant

complaint petition bofore this fomm, Row, al this siage, when the matler
has been admitied, issues / peints o be adjudicated have been framed, na.

ol ordars have been izsued, delivery of posscesion has been tsken place
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berween the partics as per order of this Awthorty dated 16,01 2020 and
noe jusl one issue ( point is leff { remained to be decided. In this juneture

taking up the malier ol munlainability is not at all permissible and  cannot

be allowed and it is a part of delaying tactics practiced by the Respondont.
In thiz way the Respondent is obstructing ¢ bumpering the system of
delivery ol justice.

21 As a zettled principal of law Deod of Convevance should be in the same
line with the Agresment for Sale and no effective variations ! deviations is
permissible. For this reaszon, only the profoma of Agreement for Sale 15
given in the Annexure-"A° of the West Bengal Housing |ndusiey
Repulation Eules, 2018, as because deed of conveyance always go n the
sume line and containg the same matter. Therefore. no separate praforma
is genermlly required. only proforma for Agreement for Sale serve the
purpose adequately. Thercfore. the contention of the respondent that only

the proforma for agreement Tor gale s goven i WERHTEA Rules and as

there is no proforma for deed of convevancs in the WBHIRA Act or Rules,
therelome, the examnaton ol correciness al the pritorma £ drall deed of

conveyance by the Authority being outside the purvicw of Jurisdiction of

WEBIHRA Authority has po ground.
3y Several provisions are there in the WBHIEA Act and Rules. which can be

taken into consideration that proves beyvond doubt that cxamination of the

correcmess and validity of deed ol conveyance 1% very much wathin the
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purview and jurisdiction af the WRBIIRA Authority. The said provisions

are enumerated balow:-

i) Sectiom 4 sub-section (1) & subssection (2] of the WBIIIRA, 2017
provides thal every promoter shall make an application o the
WBHIRA Authority for the regisiralion of the real estale project, 1n

such Torm, manner, within such time as accompanied by such fees

as may be specified and the promoter shall enclose certmin |

documents alongwith the application for registration.

Clause (p} of sub-section (2} of section 4 provides that the

promofer shall enclese slongwith the application lor registration the

proforma of the allotment lefter, an Agreement for Sule and  the
Conveyance Deed proposed to be sipned with the allottees,

Therefore, examination of the proforma conveyanee deed 18 very much
within the Jurisdiction of the WRHIEA Authority. AU the time of
registration of the real estate project undee WRHIIRA, the Authorily is
empowered to examine the comectness and validity of the proforma deed

of convewvance a4 per Sec. 402) (g). of the WRHIRA Acl, 2017,

{i1) mechion 17 sub-séction (1) of the WBIHIRA Act provides that, “the
promoter shall exceute 8 registercd conveyance deed in favour of

the allottees alongwith the undivided propottionate title in the
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common ares 1o the associaion of the allotlees or the competent
authority, as the case may be, and hand over the physical
possession of the plot, apartment ot building, as the case muy he, 1o
the allotess and the common areas to the assoviation of the

allotiees or the competent authority, as the case may be in a real

cstale project, and the other ttle documents pertaining thereto
within specified period as per sanctioned plants as provided umder
the foeal laws:

Provided that in ahsence of any local law, conveyanece deed n

favour of (he allottees or the asseciation of the alloftees or the

compelent autharity, a5 the case may be, under this section shall be
earried out by the promater within three months from date of 1asue
of ocoupaney cerliticate.™

Therefore, the above provision comilented in WEBHIRA At
2017 indicates thar the matier relating to deed ol convevance is
well within the purview ol the WBHIRA Autharity and therefore,

the ifistant marter Tegarding the examination of the difterences and

ariations, il any, between the Agresment for Salo & Dead ol

Convevance as alleged by the Complainant is ahsolutely within the |
power and jurisdiction of this Authority and the contention of the
Respondent that the Aulhority has no power in (his case has po

lepal ground.
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(i) Cluuse (a) of sub-section(4) of Sectionl] provides thet - “The |
promoter shall be responsible for ull obligations, responsibilitics
and functions undet the provisions of this Acl or the rules and
regululions made thereunder or to the alloltess as per the agreement
fisr sale or to the associations of allottees, as the case may he, till

the conveyance of all the apartrient plots or buildings, as the case

may be, to the allottees, or the common areas to the associations of

alloliees or the Competent Authority, as the case may be;
Provided that the responsibility of the promoter with

respect o the structural defect or any other defects for such period

a5 14 refer to in syb-section (3) of sec 14, shall continue even after

the conveyance deed of all the Apartments. plots or buildings, as

the case muy be to the allotfees are execued;

Therelire. this above provision also shows thar the examination of

deed ol conveyanee i3 well within the purview of the WHHIRA

Act, and Rules.

(iv) Clause (fi of sub-section (41 of Section 11 provides,- “lhe |
promoter shall execute registered conveyance deed of the
apartments, plots or buildings, as the case may be in favow of the

allotiee alongwith the undivided proportionate titled in the commun
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areas o the associations of the allottees or competent Authority as |

the case may be as provide under Section 17 of this Act,

The shove provisien indicates that the WBHIRA Authorty has
Jurisdiction for examination and pass necessary order in respect af the
obligations and liabilities of the promoter in respect of deed of

CONVEVAITCE,

Sub-section (11} of section 19 provides thal,- “Fvery allotiees shall

participate towards regisirations of the convevance deed of the uparments,
plots or buildings, as the case may be, as provided under sub-scetion (1) of
seclion 17 of this Act.

Above privision indicates that WBHIRA Authority has the power the
Jurisdiction 1o examine and pass necessary order in respect of the labilities

und obligation of the alloliess in respect of deed of conveyance. Therefore,

the Authurity has Jurisdiction W examine and issue necessary onder, in
respeet of proforma, dmafting, execution and repistration of deed ol
conveyanee in respect of violalions made by both the promoter and the

alloftee in their ohligations as provided in the WBHIREA Acl, 2017,
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| (4) The Respondent also alleged that the Complainant at the tme ol wking

delivery of possession has signed & possession letter dated 24.01.2020 containing |

the declaration that he has reccived pesceful and vacanl  possession of his Flar
and he has no cloim whatseever, apainst the respondent relating to the said flat,
The Respondent alleged that this complaint pefition is not maintainable as the

complainant has waived all his rights by signing the possession letler,

The possession letter signed by the Complainant which is annexed as

Annexure-'A® with the application on affidavit on mainlainability of the

Respondent may be faken into consideration, The stalement made by the

Complainant in the posscasion letier is reproduced below-

“TWe confirm to reccive having vacant and peaceful possession of Linit No.-

6304 w1 3% Floor at *SwanGreen® to my'our full satisfaction and L'We have ne

claim, whatsnever against the Developer/PromolerfOnwners relating to the said

unil.”.

A careful examination of the possession letter shows that it relates only o
the handing over and taking over of vacant and peaceful possession of the flat

from Respondent to the Complainant and the Complainant has taken the vacant

peaveful possession of the flat o his full ssdsfaction and he has no clam

reparding  the  delivery of  possession ol the flat  agwinsl  the
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DeviloperPromoterwners, as the case mav be.

The very name and nomenclature of “Possession letter” sianifies that it
should only contain provisions'clanses/undertakings and/or waiver or estoppels,
ihany, only in respect of delivery of possession. Other than possession, ne more

condition or clavscs or liabilities or rights should he ereated or restricted by the

possession letter. Any other terms, righls or obligations. if the Respondent tries o
fit in the pozsesaion letter by mischief, iz not at all ademissible.

Again, the possession was delivered us per the direchon of the Authority
in the order dated 16.01.2020, Withour taking the permission / Teave of the court,

ne more temms and conditions should be inserted in the possession letier.

Therefore, the sypmng of the possession letter by the Complainast
amounts to walver or estoppels, as aileged by the Respondont, 12 not acceoptable to

lhis Awtharity. This letter only signifies that the Complainant has taken vacanl

and peaceful posscssion of the flat fom the Respondent and he has no claim in

the matier of taking possession ogainst the Respondent.

{5) Agreement for sale executed botwesn the parties on 23 Warch, 2018, confers
certain mghts and oblipations upon both the parties. If the Respondent
intentionally inserting some words/clauses in the possession letter, is now teving

to prove thal the Complainant has waived his rights as conferred in the agreement

for sale, so (his contention of the Respondent is not at all tenable. The rights and
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| oblipations conferred by the agreement for sale continues forever and signing of
possession letler in no way curtalls or decreases the rights and oblipations of any

of the parfics in any wiy.

{6] The agreement for sale contains a <lause thal the parlies will execule 4
dead of conveyanee after delivery ol possession and the deed of conveyance shall
eontain righls and obligations in the same line with the Agreement for Sale.
Therefore, the Complainant has right to file vomplainl under HIRA, il there 5

any deviation or variation and £ or discrepancies, contradiction betwezen the rights

and obligations conferred bv the agreement for sale ond by the deed of

COMYEy HTELE.

Taking into consideration the above points and after cxamination of the
docurments and evidences produced by both the pamics, it i3 herehy
Ordered,
that this Complainl Petilion is very much maintainable before this forum
and therelore, now, in the leght of the order dafed 19022021 of the Hon'hle
WERHIAT, Ihis Awthority shall heard the parties regarding the deviations,
variation, discrepancics or contradictions betwesn the Apgreement lor Sale and the

Deed of Conveyance as alleged by the Complainant.

Both the parlics were heard on the point of the deviations or conltradiclion

between the agreement for the sale and the drali deed of conveyance at length.
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After hearing both the partics, the Authorily is pleased to order the

fallowings:-

(A)In respect of point no. 1 of the comparative chart as annexed with the
affidavit of the Complainant dared 7% March, 2020, containing the
variances or vielations in respect of proposed druft deed of conveyance

dated 30.11.2019 (hereinafier referred to as the “draft deed™) in a

comparative table format (hereinatter refer o as *Comparative Chart’),

In respect of point no. 1 of the comparative chart, the Respondent is
directed to provide the Complainant, suthenticated photo copics of the 23
sepurile agreements executed between the 23 owners and the developers
by which the owners have uvansferred full and absolute rights o the

developer for sale und transfer.

Witheul examination of these agreements, it iy pot possible for the
Complainant 1o sign the deed of convevance, containing the cluuse that- the
Complamant has full salisfaction regarding the title of the developers. Tn the

agresment for sale, at Asticle (1T} in point (2) it is given that, - “the purchaser has

_'|_=",_J_
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| sutisficd himself s the Gtle of the owners'. But the Respondent again with
malatide fmiention submitted in their counter afTidavit that, - *the purchaser has
satisficd himself’ as 1 the title of the developers’. The staterient ol the
respondent iy completely false statement. Here, the Complainant has satisfied
himself about the title of the 23 owners,  But he has not inspeeted or he has not
ot the opparhumity from the respondent to inspect the 23 Bprecments execuled
between the 23 owners and developers by which owners have teansferred their
full and absolule rights to the developer for sule and transfer of the flals

alongwith car parking spaces,

(B)ln respect of Point No. 2 of the Compamative Charl, the Bespondent iz

direeted to provide the Complainant a Certificate biing the report on title
of its udvoeate. He is also dirccted 1o provide the cornplainant a copy of
the Sanctioned Plan & Completion Certificate {CC) befare the cxecution

of the deed of converance,

‘Ihe points which are mentioned in the draft deed regarding the report on
litle and sanction plan and where it iz specifically stated in the draft deed that the

alloider £ purchaser has inspected und satisfied himsclf abowl the things as

menticned ubove, therefore, respondent should peovide the complainant, the said

documents before the execution ol the deed of conveyance,
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(C)In respect of Peint nos. 3 of the comparative chart, this authority is of the

apimen that the Respondent has clearly violaled the provision of the

section 14 Sub section (3) of the WBHIRA Act. 2017, The respondent is |
hereby directed o amend the drafi deed and provide the whole provision

vl See 14 Sub section (3} in the dratt deed. in respect of Point No. 3 of the |
comparalive chart and in respect of provision contained in pages 22 & 23,

glanse 3.2 (iil) of the draft deed.

(1% In respect of Point No. 4 of the comparative chart .o, with respect 1o
the provision given in Page 23, Clause 3.3.1, the Authorily dirceted the
respondent to include the lollowing slongwith the siven provision in the

crall desd:-

“Ihe Bills and demands [or the amount pavable by the allottees /
purchasers shall be decmed to have been servedd upon the allottees /

purchasers, in case the some is left in the said Unit & F-mail

coinmunicalion has been sent to them, in this regarnd,

(E) In respeet of the point ne. 5 of the comparative charl i.e. in respect of '

privision contained in page 23, clause 33,2, the said provision shall be in
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conformity with the provision of Sec 11 sub-scetion (4} Clause (g) of the
WHHIEA Act, 2017,
{F} In respeet of point no. & of the comparative chart i.e. in respect of the

provision contained in page 27, Clause 3.8 (i) of the deafl deed, this

Authorty dircets the Respondent that this prosision should be amended in

conformity with the reluted provision comntained in the apreemnent for sale,

(3} I respecl of point no. 7 of the comparative charl, ie, the provision

contained in lage 32 & 33, Clause 6.2, thiz Authority directs the
Respondent that this provision in the dmafl deed contradicts with the
clause congained in pape 34, Clause 9.3 (3) of the Apreement Tor Sale,

therefore, it should made in the same line and in conlormity with the

related provision of the Apreement for Sale.
(H)In respect of point nos. § of the comparative chart, related to the provigion
containgd in puge 37, Clause 6,15 of the dralt deed, this Authority is of

lhe opinion that the said provisien of the draft deed contradicls and

violales Sec, 14 sub scetion (3) of the WRHIRA, 2017 and therelire,
Fespondent is hereby divected 10 make the said provision strictly in
cotttbrmity with the provizsion contained in Sec-14 Sub-Section {3} of the
WEBHIEA Act, 2017,

{1} Inrespect ol Poinl No, & of the Comparative Charl relating to the provision

contained in Page 29, Clauses 4.1(a) (h) & £.1.] of the draft deed. this
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Autherity i of the opinion that there is a clear variation with the related
clause of the zgreement for sale contained in page 42, Clavse 16.7. The
Respondeni is directed to modify the ssad provision of the draft deed in

full eontormmity with the related provision of the Azreement for Sale,

i} In tespect of he Point no.10 of the compuarative chart relating to the
provision of page 41 of the drali deed, the Autharity 15 of the opinion that
there is varialion fram the related provision conlained in the agreement
for sale and the Respondent is horcby directed to modify the said
provision to make it in conformity wath the provision contained in the

Apreement for sale,

With the above dircetions, this matter is thus disposed of.
Let copy of this order be served to both the parties, in all of thei
addresses & also thorough email.

0,

(SANTMPAN MUKHERJEL)

Chairperson

Wesl Dengal 1ousing lndustry Begolatery Authonty
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Member Member
West Bengal Housing Industy West Bengal Housing Industry
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